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Dear Sir/Madam 
 
Higher Education Governance (Scotland) Bill 
 
Please accept this letter as my response to the Scottish Government’s Higher 
Education Governance (Scotland) Bill introduced in the Scottish Parliament on 16 
June 2015.  The proposals are inappropriate, misguided and risk injury to the 
autonomy which makes our universities so esteemed, and routine entrants in QS 
and other world top university lists. 
 
I graduated from the University of St Andrews in 1989 with a First Class MA Honours 
Degree in Scottish History, winning the Samuel Rutherford Prize for Distinguished 
work in Scottish History. My time at St Andrews and the learning experience I was 
privileged to enjoy there was a defining episode of my life. 
 
According to the Policy Memorandum, the principal objective of the Bill “is to enable 
a framework of higher education governance that is more modern, inclusive and 
accountable. It will strengthen existing governance in the higher education sector in 
Scotland, ensuring it remains fit for purpose”. 
 
The proposals serve no obvious purpose in delivering the avowed purpose of 
Ministers, and no evidence is adduced to support them.  On the contrary, they simply 
represent interference in the discretion of universities to determine details of good 
governance, which are inappropriate subject matters for Ministerial authorship. 
 
The HE Code of Governance already requires the Chair to be appointed through a 
transparent process, following open advertisement; with limits set on the period of 
appointment.  So too, Chairs of Court must be able to demonstrate the full 
confidence of the Court.  That can only be secured if the individual concerned is 
selected by the full Court. Appointing the Chair through an election between 
competing candidates, or by a wider electorate than the Court itself, would 
undermine the relationship between the Chair and Court and, with it, good 
governance. 
 
The Bill intimates that Governing Bodies should include eight elected or nominated 
representatives.  Taking one element of this only, the proposed requirement that 
union representatives are included on the governing body would appear to create 
direct conflict between the basis of those individuals' selection and their paramount 
responsibility as charity trustees to act in the best interests of the institution as a 
whole.  Furthermore, the effect of the legislation would appear to be to make the role 
of Rector within Court redundant, relegating him or her to a ceremonial or titular 
head of the university. 
 
Above all issues, however, there are two which overwhelm other concerns, the more 
so because their purpose is opaque and difficult to reconcile with Ministers' 
endorsement of the Von Prondzynski report, specifically, that universities “need to be 
autonomous institutions” if they are to be successful.  The two issues are:- 



 
1. the general power afforded to Ministers to issue regulations governing how 

Chairs will be appointed; and 
 
2. the creation of a new definition of academic freedom. 

 
General regulatory power 
The grant of a general power to Ministers to make future changes to the composition 
of University Courts and Senates through regulations is wholly misguided.  Such a 
power would risk introducing a new degree of Ministerial control, undermining the 
autonomy of Universities, It is impossible to square grant of such a power, with the 
stated aim of the proposals ‘not to increase ministerial control over institutions.’  No 
rationale is given for it, still less for unarticulated changes to be unilaterally 
determined by Ministers.  Periods of appointment, selection criteria, payment etc are 
all matters which should remain within the discretion of universities, which have the 
knowledge, insight and experience to make appropriate judgements. 
 
Academic Freedom 
The protection of academic freedom is already a statutory obligation. The proposal to 
replace the current definition of academic freedom with a definition that includes 
provision to encourage exploration of new ideas is unnecessary.  While the change 
may be well-intentioned, it is simply misguided of Ministers to seek to characterise 
the content of academic freedom.  As Orwell put it, ‘if thought corrupts language, 
language can also corrupt thought’.  The need to express what academic freedom is 
is redolent of a controlling intent, not an image one imagines the Scottish 
Government desires. 
 
Currently, institutions “must have regard to the desirability of ensuring academic 
freedom of relevant persons”.  It is proposed to alter this to “must aim to uphold the 
academic freedom of all relevant persons”. Again, no rationale is offered for what is a 
substantial increase in the existing general obligation. 
 
Conclusion 
The present battery of proposals has the appearance of a remedy seeking an 
ailment.  It is difficult, if not impossible, to reconcile the Scottish Government’s 
apparent wish to enhance academic freedom with increased Ministerial control over 
how universities function.  In prescribing rules, which infringe university autonomy, 
the Scottish Government risks undermining the freedom of universities to establish 
their own template of excellence.  Scottish universities are among the best in the 
world, providing top class teaching and research, which delivers significant benefit to 
the national economy, including its ouput of domestic students, and its attraction of 
overseas students and investment.  It is inconceivable that Scottish Government 
would wish to act to the detriment of such a model.  The present proposals do so 
and should be withdrawn. 
 
Yours faithfully 
 
 
 
 



 
Michael Cook 
 


